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ÏÓÁË²×Í² ÇÀÊÓÏ²ÂË² Â ÓÊÐÀ¯Í²: ÏÐÀÂÎÂÈÉ ÀÍÀË²Ç
ÍÎÂÎÂÂÅÄÅÍÜ Ó ×ÈÍÍÎÌÓ ÇÀÊÎÍÎÄÀÂÑÒÂ²

Ó ñòàòò³ çä³éñíåíî íàóêîâî îá´ðóíòîâàíèé ïðàâîâèé àíàë³ç íîâîââåäåíü ó
÷èííîìó çàêîíîäàâñòâ³ ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³, çã³äíî ç ÿêèìè
âíîñÿòüñÿ çì³íè äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â, â³äïîâ³äíî äî ÿêèõ çàïðîâàäæóºòüñÿ
íîâèé ï³äõ³ä äî îðãàí³çàö³¿ çàêóï³âåëüíî¿ ä³ÿëüíîñò³ â Óêðà¿í³. Íàãîëîøåíî, ùî
íîâà ðåäàêö³ÿ Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³” íå ïîâíîþ ì³ðîþ â³äïîâ³äàº
âèìîãàì ÷èííîãî çàêîíîäàâñòâà, ÿê ³ îêðåì³ íîðìè íå ïîâí³ñòþ â³äïîâ³äàþòü
êîíñòèòóö³éíèì ïðèíöèïàì âåðõîâåíñòâà ïðàâà òà âèçíà÷åííþ Óêðà¿íè ïðàâîâîþ
äåðæàâîþ, çã³äíî ç Êîíñòèòóö³ºþ Óêðà¿íè, à òàêîæ íå âðàõîâóþòü ïðàâîâî¿
ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: çàêóï³âë³, ïóáë³÷í³ çàêóï³âë³, òåíäåð, çàìîâëåííÿ, ïðàâîâå
çàáåçïå÷åííÿ, çàêîíîäàâñòâî.

Ó ñó÷àñíèõ óìîâàõ ãàðìîí³çàö³¿ ÷èííîãî çàêîíîäàâñòâà ç Äèðåêòèâàìè
ªâðîïåéñüêîãî Ñîþçó ç ïèòàíü çàêóï³âåëü, â³äïîâ³äíî äî âçÿòèõ Óêðà¿íîþ íà
ñåáå ì³æíàðîäíèõ çîáîâ’ÿçàíü çã³äíî ç Óãîäîþ ïðî àñîö³àö³ºþ ç ªâðîïåéñüêèì
Ñîþçîì, ó ðàìêàõ âèêîíàííÿ ÿêî¿ ñõâàëåíî Äîðîæíþ êàðòó, äå ïåðåäáà÷åí³
îñíîâí³ íàïðÿìè ðåàë³çàö³¿ ðåôîðìè ïóáë³÷íèõ çàêóï³âåëü, çà ÿêèìè çä³éñíþºòüñÿ
âèêîíàííÿ çàõîä³â, çîêðåìà, çàõîäó ç àäàïòàö³¿ çàêîíîäàâñòâà äî ïðàâèë ªâðî-
ïåéñüêîãî Ñîþçó (äàë³ – ªÑ) çã³äíî ç ïîëîæåííÿìè ãëàâè 8 Óãîäè ïðî àñîö³àö³þ
ç ªÑ òà äîäàòê³â XXI-B, XXI-C, XXI-D, XXI-E äî íå¿, 19 âåðåñíÿ 2019 ðîêó áóâ
ïðèéíÿòèé Çàêîí Óêðà¿íè ¹ 114-IX “Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè
“Ïðî ïóáë³÷í³ çàêóï³âë³” òà äåÿêèõ ³íøèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî âäî-
ñêîíàëåííÿ ïóáë³÷íèõ çàêóï³âåëü” [1].

Çàçíà÷åíèì Çàêîíîì ðîáëÿòüñÿ çì³íè äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â, â³ä-
ïîâ³äíî äî ÿêèõ, ç îãëÿäó íà çì³ñò, çàïðîâàäæóºòüñÿ íîâèé ï³äõ³ä äî îðãàí³çàö³¿
çàêóï³âåëüíî¿ ä³ÿëüíîñò³ â Óêðà¿í³. Îäíàê, íà íàøó äóìêó, íàáóòòÿ ÷èííîñò³
öèìè ïîëîæåííÿìè, íå ïîâíîþ ì³ðîþ â³äïîâ³äàº âèìîãàì ÷èííîãî çàêîíîäàâñòâà,
ùî, ó ñâîþ ÷åðãó, ìîæå ïðèçâåñòè äî óñêëàäíåííÿ ïðàâîçàñòîñóâàííÿ òà ïåâíèõ
þðèäè÷íèõ êîë³ç³é. Òîìó çáåð³ãàº àêòóàëüí³ñòü ïðîáëåìà âäîñêîíàëåííÿ àäì³í³-
ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ â³äíîñèí ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³,
ïîøóê íîâèõ ìîäåëåé òàêîãî çàáåçïå÷åííÿ.

Ñë³ä çàçíà÷èòè, ùî äîñë³äæåííþ îêðåìèõ àñïåêò³â ó ñôåð³ ïóáë³÷íèõ
(äåðæàâíèõ) çàêóï³âåëü ð³çíîãî ÷àñó áóëî ïðèñâÿ÷åíî íèçêó ïðàöü, òàêèõ ÿê:
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À.Ì. Áðîâä³é, ².Â. Âëÿëüêî, Ê.Þ. Âîäîëàñêîâà, Í.Â. Ãîëîâêî, À.Ì. Äîâáåíêî,
Ì.Þ. Äîâãàíü, Î.Â. ²íüøèíà, Ê ª. Êðèùåíêî, Â.Ì. Íîâàêîâåöü, Þ.Î. Îâðàìåöü,
Ì.Â. Îñòàïþê, Þ.². Ïèâîâàð, Í.Ï. Ñåë³âàíîâà, À.Î. Ñîøíèêîâ, Î.Ã. Òóð÷åíêî,
Í.Þ. Öèáóëüíèê òîùî. Îäíàê âðàõîâóþ÷è ïîñò³éí³ çì³íè â ÷èííîìó çàêîíîäàâñòâ³
â çàçíà÷åí³é ñôåð³ (ó òîìó ÷èñë³, ï³ñëÿ ñõâàëåííÿ çàçíà÷åíîãî Çàêîíó), öÿ
ïðîáëåìàòèêà íàðàç³ çàëèøàºòüñÿ â³äêðèòîþ. Óêàçàíå âèùå ñâ³ä÷èòü ïðî
àêòóàëüí³ñòü ö³º¿ ñòàòò³, ìåòîþ íàïèñàííÿ ÿêî¿ º çä³éñíåííÿ ïðàâîâîãî íàóêîâî
îá´ðóíòîâàíîãî àíàë³çó íîâîââåäåíü ó ÷èííîìó çàêîíîäàâñòâ³ ó ñôåð³ ïóáë³÷íèõ
çàêóï³âåëü â Óêðà¿í³.

Îòæå, ÿê óæå áóëî çàçíà÷åíî âèùå, 19.10.2019 áóëî îïóáë³êîâàíî ó “Ãîëîñ³
Óêðà¿íè” â³ä 19.10.2019 ¹ 200 òà íà îô³ö³éíîìó ñàéò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè
Çàêîí Óêðà¿íè â³ä 19.09.2019 ¹ 114-IX “Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè
“Ïðî ïóáë³÷í³ çàêóï³âë³” òà äåÿêèõ ³íøèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî âäî-
ñêîíàëåííÿ ïóáë³÷íèõ çàêóï³âåëü”, ÿêèé, â³äïîâ³äíî äî Ïðèê³íöåâèõ òà ïåðåõ³äíèõ
ïîëîæåíü, íàáðàâ ÷èííîñò³ ç äíÿ, íàñòóïíîãî ï³ñëÿ äíÿ éîãî îïóáë³êóâàííÿ (òîáòî
ç 20.10.2019), îäíàê óïðîâàäæóºòüñÿ ÷åðåç ø³ñòü ì³ñÿö³â â³ä äíÿ éîãî îïóáë³êóâàííÿ
(òîáòî ï³ñëÿ 19.04.2020), êð³ì ðîçä³ëó VI (“Ïðîöåäóðà òîðã³â ç îáìåæåíîþ ó÷àñòþ”),
ÿêèé ââîäèòüñÿ â ä³þ ÷åðåç 12 ì³ñÿö³â â³ä äíÿ éîãî îïóáë³êóâàííÿ (òîáòî ï³ñëÿ
19.10.2020) [1].

Âàðòî êîíñòàòóâàòè, ùî ðåòåëüíèé àíàë³ç íîâîãî çàêîíó ó ñôåð³ ïóáë³÷íèõ
çàêóï³âåëü äàº ï³äñòàâè ñòâåðäæóâàòè, ùî âíåñåí³ çì³íè îõîïëþþòü ïðàêòè÷íî
êîæíó ñòàòòþ ñòàðî¿ ðåäàêö³¿ Çàêîíó 2015 ðîêó (Çàêîí Óêðà¿íè “Ïðî ïóáë³÷í³
çàêóï³âë³” â³ä 25 ãðóäíÿ 2015 ðîêó ¹ 922-VIII) [2], òîáòî çã³äíî ç íîâèì Çàêîíîì
âèêëàäåíî íîâó ðåäàêö³þ Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³” íà çàì³íó ðå-
äàêö³¿ 2015 ðîêó (âíåñåí³ ïðàâêè ÿê òåõí³÷íîãî, òàê ³ íîðìîïðîåêòóâàëüíîãî õà-
ðàêòåðó).

Ñåðåä îñíîâíèõ çì³í âàðòî âèîêðåìèòè òàê³. Òàê, çîêðåìà, ïåðåäáà÷àºòüñÿ:
– ìîæëèâ³ñòü âèïðàâëåííÿ ó÷àñíèêîì íåâ³äïîâ³äíîñò³ â ³íôîðìàö³¿

(äîêóìåíòàõ), ùî ïîäàí³ íèì ó ñâî¿é òåíäåðí³é ïðîïîçèö³¿, ÿê³ áóëè âèÿâëåí³ çà-
ìîâíèêîì ï³ñëÿ ðîçêðèòòÿ òåíäåðíèõ ïðîïîçèö³é, óïðîäîâæ 24 ãîäèí ç ÷àñó
ðîçì³ùåííÿ çàìîâíèêîì ó åëåêòðîíí³é ñèñòåì³ çàêóï³âåëü ïîâ³äîìëåííÿ ç âèìîãîþ
ïðî óñóíåííÿ òàêèõ íåâ³äïîâ³äíîñòåé;

– íîâ³ ï³äõîäè äî îñêàðæåííÿ ïðîöåäóð çàêóï³âåëü, à ñàìå: íîâ³ ïðàâèëà
ùîäî ïîäà÷³ ñêàðãè òà ïîâåðíåííÿ ¿¿ îïëàòè ó÷àñíèêîâ³, à òàêîæ âñòàíîâëþºòüñÿ
çàáîðîíà ùîäî ñêàñóâàííÿ òåíäåðó ÷è âèçíàííÿ éîãî òàêèì, ùî íå â³äáóâñÿ,
çàìîâíèêîì ï³ä ÷àñ ðîçãëÿäó ñêàðãè íà öåé òåíäåð îðãàíîì îñêàðæåííÿ; çì³íà
ï³äõîä³â äî îðãàí³çàö³¿ çàêóï³âåëüíî¿ ä³ÿëüíîñò³, çîêðåìà: îðãàí³çàö³ºþ òà ïðîâå-
äåííÿì ïðîöåäóð çàêóï³âåëü/ñïðîùåíèõ çàêóï³âåëü áóäóòü çàéìàòèñÿ óïîâíîâàæåí³
îñîáè çàìîâíèêà. Êð³ì òîãî, îðãàí³çàö³ºþ òà ïðîâåäåííÿì ïðîöåäóð çàêóï³âåëü
ìîæå çàéìàòèñÿ òåíäåðíèé êîì³òåò, àëå âèêëþ÷íî äî ê³íöÿ 2021 ðîêó. Òàêîæ
çàìîâíèê ìîæå ïåðåäàòè ïðîâåäåííÿ ñâî¿õ ïðîöåäóð çàêóï³âåëü (çàêóï³âåëü çà
ðàìêîâèìè óãîäàìè) äî öåíòðàë³çîâàíèõ çàêóï³âåëüíèõ îðãàí³çàö³é;

– íîâèé ³íñòðóìåíò â åëåêòðîíí³é ñèñòåì³ çàêóï³âåëü, ÿêèé äîçâîëÿº âèÿâèòè
àâòîìàòè÷íî (çà íàïåðåä çàäàíèìè ïàðàìåòðàìè) åëåêòðîííîþ ñèñòåìîþ çàêóï³âåëü
àíîìàëüíî íèçüêó ö³íó òåíäåðíî¿ ïðîïîçèö³¿ òà çâåðòàº óâàãó çàìîâíèêà íà ³ñíóâàííÿ
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â³äïîâ³äíîãî ðèçèêó. Çàìîâíèê â òàêîìó âèïàäêó ìàº îòðèìàòè îá´ðóíòóâàííÿ
â³ä ó÷àñíèêà ïðîöåäóðè çàêóï³âë³ ùîäî àíîìàëüíî íèçüêî¿ ö³íè éîãî òåíäåðíî¿
ïðîïîçèö³¿, à çà â³äñóòíîñò³ òàêîãî îá´ðóíòóâàííÿ (÷è íåäîñòàòíüî¿ àðãóìåíòàö³¿)
â³äõèëèòè òåíäåðíó ïðîïîçèö³þ òàêîãî ó÷àñíèêà; ââåäåííÿ íîâîãî âèäó çàêóï³â-
ë³ – ñïðîùåíà çàêóï³âëÿ, ïîðÿäîê çä³éñíåííÿ ÿêî¿ ðîçïîâñþäæóºòüñÿ íà çàêóï³âë³
òîâàð³â, ðîá³ò ³ ïîñëóã, âàðò³ñòü ÿêèõ äîð³âíþº àáî ïåðåâèùóº 50 òèñÿ÷ ãðèâåíü
òà º ìåíøîþ â³ä âàðòîñò³, ùî âñòàíîâëåíà â ïóíêòàõ 1 ³ 2 ÷àñòèíè ïåðøî¿ ñòàòò³
3 Çàêîíó;

– ðîçøèðåííÿ ïåðåë³êó êîíêóðåíòíèõ ïðîöåäóð çàêóï³âåëü. Òàê, îêð³ì
ïðîöåäóðè â³äêðèòèõ òîðã³â òà êîíêóðåíòíîãî ä³àëîãó, çàìîâíèê ìîæå çàñòîñîâóâàòè
ïðîöåäóðó òîðã³â ç îáìåæåíîþ ó÷àñòþ. Öÿ ïðîöåäóðà çàñòîñîâóºòüñÿ, ÿêùî òîâàðè,
ðîáîòè ÷è ïîñëóãè âíàñë³äîê ¿õ ñêëàäíîãî àáî ñïåö³àë³çîâàíîãî õàðàêòåðó ìîæóòü
áóòè çàïðîïîíîâàí³ îáìåæåíîþ ê³ëüê³ñòþ ó÷àñíèê³â, ÿê³ ïîòðåáóþòü îáîâ’ÿçêîâî¿
ïîïåðåäíüî¿ ïåðåâ³ðêè êâàë³ô³êàö³¿, òà ¿õ âàðò³ñòü äîð³âíþº àáî ïåðåâèùóº äëÿ
òîâàð³â òà ïîñëóã 133 òèñÿ÷ ºâðî, äëÿ ðîá³ò – 5150 òèñÿ÷;

– çì³íà ï³äõîäó äî âèçíà÷åííÿ êðèòåð³¿â îö³íêè òåíäåðíèõ ïðîïîçèö³é. Òàê,
ïðè çàêóï³âë³ áóäü-ÿêèõ òîâàð³â, ðîá³ò ³ ïîñëóã ìîæóòü áóòè çàñòîñîâàí³ àëüòåð-
íàòèâí³ êðèòåð³¿ îö³íêè: ö³íà; ö³íà/âàðò³ñòü æèòòºâîãî öèêëó ðàçîì ç ³íøèìè
êðèòåð³ÿìè îö³íêè; âàðò³ñòü æèòòºâîãî öèêëó; äëÿ ïëàíóâàííÿ çàêóï³âåëü òà
ï³äãîòîâêè äî ïðîâåäåííÿ ïðîöåäóð çàêóï³âåëü íàäàííÿ ïðàâà çàìîâíèêó ïðîâîäèòè
ïîïåðåäí³ ðèíêîâ³ êîíñóëüòàö³¿ ç ìåòîþ àíàë³çó ðèíêó, ó òîìó ÷èñë³ çàïèòóâàòè
é îòðèìóâàòè ðåêîìåíäàö³¿ òà ³íôîðìàö³þ â³ä ñóá’ºêò³â ãîñïîäàðþâàííÿ; íàäàííÿ
ìîæëèâîñò³ çàìîâíèêó óêëàäàòè îäèí äîãîâ³ð ïðî çàêóï³âëþ ³ç ïåðåìîæöåì çàêó-
ï³âë³ äåê³ëüêîõ (óñ³õ) ëîò³â â ìåæàõ ºäèíî¿ ïðîöåäóðè çàêóï³âë³; ïåâíà òðàíñôîð-
ìàö³ÿ ïåðåãîâîðíî¿ ïðîöåäóðè çàêóï³âë³ øëÿõîì óòî÷íåííÿ ïîðÿäêó ïðîâåäåííÿ
ïåðåãîâîð³â òà ïåðåãëÿäó ï³äñòàâ ¿¿ çàñòîñóâàííÿ; íàäàííÿ ïðàâà çàìîâíèêó
â³äõèëÿòè òåíäåðíó ïðîïîçèö³þ ó÷àñíèêà, ÿêèé íå âèêîíàâ ñâî¿õ çîáîâ’ÿçàíü
ïåðåä íèì çà ðàí³øå óêëàäåíèì äîãîâîðîì ïðî çàêóï³âëþ;

– äåòàëüíà ðåãëàìåíòàö³ÿ âèêîðèñòàííÿ òåõí³÷íèõ ñïåöèô³êàö³é äî ïðåäìåòà
çàêóï³âë³, ó ÿêèõ âèçíà÷àþòüñÿ õàðàêòåðèñòèêè òîâàð³â (ïîñëóã, ðîá³ò), ÷åðåç
ñóêóïí³ñòü óñ³õ ¿õ òåõí³÷íèõ óìîâ; ðîçøèðåííÿ ïåðåë³êó êâàë³ô³êàö³éíèõ êðèòåð³¿â,
ÿê³ âèìàãàþòüñÿ çàìîâíèêîì â³ä ó÷àñíèêà ïðîöåäóðè çàêóï³âë³ (ç’ÿâëÿºòüñÿ âèìîãà
ùîäî íàÿâíîñò³ ô³íàíñîâî¿ ñïðîìîæíîñò³, ÿêà ï³äòâåðäæóºòüñÿ ô³íàíñîâîþ
çâ³òí³ñòþ); âñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ äëÿ êåð³âíèê³â çàìîâíèê³â çà íåâèêî-
íàííÿ âèìîã Çàêîíó òà çà óêëàäåííÿ äîãîâîðó ïðî çàêóï³âëþ äî/áåç ïðîâåäåííÿ
çàêóï³âåëü òîùî.

Ïðîâåäåíèé àíàë³ç çàçíà÷åíèõ çì³í äàº çðîáèòè âèñíîâîê, ùî: ïî-ïåðøå, íîâèé
Çàêîí áàãàòî â ÷îìó äóáëþº ïîëîæåííÿ Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”
2015 ð. [2] òà íå ïåðåäáà÷àº êàðäèíàëüíèõ çì³í ó çä³éñíåíí³ öèõ çàêóï³âåëü. Ôàêòè÷íî,
îñíîâíèìè íîâåëàìè º ñêàñóâàííÿ â ìàéáóòíüîìó ³íñòèòóòó òåíäåðíèõ êîì³òåò³â,
ìîæëèâîñò³ çä³éñíåííÿ çàêóï³âåëü ÷åðåç öåíòðàë³çîâàí³ çàêóï³âåëüí³ îðãàí³çàö³¿,
çàïðîâàäæåííÿ íîâèõ ïðîöåäóð çàêóï³âë³ (ñïðîùåíî¿ çàêóï³âë³, òîðã³â ³ç îáìåæåíîþ
ó÷àñòþ), åëåêòðîííîãî êàòàëîãó, êðèòåð³þ îö³íêè òåíäåðíèõ ïðîïîçèö³é çà âàðò³ñòþ
æèòòºâîãî öèêëó òîùî. Ç îãëÿäó íà öå, ââàæàºìî, ùî á³ëüø ëîã³÷íèì áóëî á ðåàë³çó-
âàòè âêàçàí³ íîâåëè øëÿõîì âíåñåííÿ çì³í äî ÷èííîãî Çàêîíó “Ïðî ïóáë³÷í³ çàêóï³âë³”
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2015 ð. [2], à íå âèêëàäàòè éîãî ó íîâ³é ðåäàêö³¿, ùî, ó ñâîþ ÷åðãó, ïîëåãøèëî á
çàñòîñóâàííÿ íîðì çàìîâíèêàìè òà ó÷àñíèêàìè ïðîöåäóðè çàêóï³âë³.

Ïî-äðóãå, íèçêà ïîëîæåíü íîâîãî Çàêîíó íå â³äïîâ³äàþòü êîíñòèòóö³éíèì
ïðèíöèïàì âåðõîâåíñòâà ïðàâà òà âèçíà÷åííþ Óêðà¿íè ÿê ïðàâîâî¿ äåðæàâè,
çã³äíî ç³ ñòàòòÿìè 1 òà 8 Êîíñòèòóö³¿ Óêðà¿íè [3], à òàêîæ íå âðàõîâóþòü ïðàâîâî¿
ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, ó ð³øåííÿõ ÿêîãî íåîäíîðàçîâî íàãîëîøó-
âàëîñÿ, ùî âèçíà÷àëüíèìè åëåìåíòàìè âåðõîâåíñòâà ïðàâà º ïðèíöèïè ïðàâîâî¿
âèçíà÷åíîñò³, ÿñíîñò³ é íåäâîçíà÷íîñò³ ïðàâîâî¿ íîðìè, îñê³ëüêè ³íøå íå ìîæå
çàáåçïå÷èòè ¿¿ îäíàêîâå çàñòîñóâàííÿ, íå âèêëþ÷àº íåîáìåæåíîñò³ òðàêòóâàííÿ ó
ïðàâîçàñòîñîâí³é ïðàêòèö³ ³ íåìèíó÷å ïðèçâîäèòü äî ñâàâîë³ [4; 5; 6].

Òàê, íàïðèêëàä, ó ñòàòò³ 1 íîâîãî Çàêîíó íàâåäåíî ïåðåë³ê îñ³á, ÿê³ ââàæàòüñÿ
÷ëåíàìè ñ³ì’¿, çà óìîâè ¿õ ïîñò³éíîãî ïðîæèâàííÿ ðàçîì ³ç ïîâ’ÿçàíîþ îñîáîþ. Äî
òàêèõ îñ³á, çîêðåìà, â³äíåñåíî ïîäðóææÿ. Ïðîòå âîäíî÷àñ, çã³äíî ç ÷. 2 ñò. 2 Ñ³ìåéíîãî
êîäåêñó Óêðà¿íè [7], ïîäðóææÿ ââàæàºòüñÿ ñ³ì’ºþ ³ òîä³, êîëè äðóæèíà òà ÷îëîâ³ê ó
çâ’ÿçêó ç íàâ÷àííÿì, ðîáîòîþ, ë³êóâàííÿì, íåîáõ³äí³ñòþ äîãëÿäó çà áàòüêàìè, ä³òüìè
òà ç ³íøèõ ïîâàæíèõ ïðè÷èí íå ïðîæèâàþòü ñï³ëüíî. Äî òîãî æ, íå çîâñ³ì êîðåêòíî
ó çàêîíîäàâ÷îìó àêò³ âèêîðèñòîâóâàòè çìåíøóâàëüíî-ëàñêàâ³ êîíñòðóêö³¿ “ä³äóñ³”, “áà-
áóñ³”, çàì³ñòü çàêð³ïëåíèõ ó Ñ³ìåéíîìó êîäåêñ³ Óêðà¿íè [7], Öèâ³ëüíîìó êîäåêñ³
Óêðà¿íè [8] òà Çàêîí³ Óêðà¿íè “Ïðî çàïîá³ãàííÿ êîðóïö³¿” [9] ïîíÿòü “ä³ä” “áàáà”.

Òàêîæ ó ñò. 2 íîâîãî Çàêîíó âèçíà÷åíî îêðåì³ îçíàêè  ïåâíèõ þðèäè÷íèõ
îñ³á (ÿê çàìîâíèê³â), çîêðåìà: “îðãàíè äåðæàâíî¿ âëàäè ÷è îðãàíè ì³ñöåâîãî
ñàìîâðÿäóâàííÿ âîëîä³þòü á³ëüø³ñòþ ãîëîñ³â ó âèùîìó îðãàí³ óïðàâë³ííÿ”, “îðãà-
íàì äåðæàâíî¿ êëàäè, îðãàíàì âëàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, îðãàíàì
ì³ñöåâîãî ñàìîâðÿäóâàííÿ íàëåæèòü ÷àñòêà ó ñòàòóòíîìó êàï³òàë³” [1]. Ñë³ä çàóâà-
æèòè, ùî âêàçàíå ñóïåðå÷èòü ÿê Öèâ³ëüíîìó êîäåêñó [8], òàê ³ Çàêîíó Óêðà¿íè
“Ïðî óïðàâë³ííÿ îá’ºêòàìè äåðæàâíî¿ âëàñíîñò³” [10], îñê³ëüêè çàçíà÷åí³ âèùå
îðãàíè íå º ñóá’ºêòàìè ïðàâà âëàñíîñò³, à ëèøå çä³éñíþþòü óïðàâë³ííÿ â³äïîâ³ä-
íèìè îá’ºêòàìè äåðæàâíî¿ àáî êîìóíàëüíî¿ âëàñíîñò³.

Çàïðîïîíîâàíèé íîâèé òåðì³í “àíîìàëüíî íèçüêà ö³íà òåíäåðíî¿ ïðîïîçèö³¿”
ÿê â³äïîâ³äíèé ³íñòðóìåíò ç ïðîòèä³¿ ö³íîâîìó äåìï³íãó,  íà íàøó äóìêó, çà ñâî-
¿ì õàðàêòåðîì âèãëÿäàº äåêëàðàòèâíîþ íîðìîþ, ÷åðåç òå, ùî ïîðÿä ç öèì Çàêîí
íå ì³ñòèòü â³äïîâ³äíèõ ìåõàí³çì³â ïðîòèä³¿ çëîâæèâàííÿì ó ö³é ñôåð³, îñê³ëüêè
çã³äíî ç ÷. 14 ñò. 29 íîâîãî Çàêîíó, â³äõèëåííÿ àíîìàëüíî íèçüêî¿ òåíäåðíî¿
ïðîïîçèö³¿ º ïðàâîì çàìîâíèêà, ùî, ó ñâîþ ÷åðãó, æîäíèì ÷èíîì íå çìîæå åôåê-
òèâíî ñïðèÿòè ïîäîëàííþ êîðóïö³éíèõ ðèçèê³â.

Ïîðÿä ç íîâèì âèäîì êîíêóðåíòíèõ ïðîöåäóð çàêóï³âåëü – òîðãàìè ³ç îáìå-
æåíîþ ó÷àñòþ (Ðîçä³ë V² íîâîãî Çàêîíó), ÿê³ çàñòîñîâóþòüñÿ çà ïîòðåáè ïîïåðåäíüî¿
ïåðåâ³ðêè êâàë³ô³êàö³¿ ó÷àñíèê³â, â³äñóòí³ ÷³òêî âèçíà÷åí³ ïðèíöèïè òà ï³äñòàâè
äëÿ çàñòîñóâàííÿ òàêî¿ ïðîöåäóðè ïîð³âíÿíî ç ³íøèìè ïðîöåäóðàìè, çîêðåìà,
â³äñóòíº óòî÷íåííÿ ùîäî òîãî, ïðèäáàííÿ ÿêèõ ñàìå ðîá³ò, òîâàð³â àáî ïîñëóã
ïîâèííå áóòè ïðåäìåòîì öüîãî âèäó çàêóï³âë³.

Êð³ì òîãî, íåïåðåêîíëèâèìè òà íåäîñòàòíüî êîíñòðóêòèâíèìè, íà íàø ïîãëÿä,
çàêð³ïëåí³ âèìîãè äî íîâîãî ñóá’ºêòà ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü – óïîâíîâàæåíî¿
îñîáè. Òàê, çîêðåìà, ïåðåäáà÷àºòüñÿ, ùî óïîâíîâàæåí³ îñîáè: ïîâèíí³ ìàòè âèùó
îñâ³òó, ìîæóòü ïðîéòè íàâ÷àííÿ ç ïèòàíü îðãàí³çàö³¿ òà çä³éñíåííÿ çàêóï³âåëü
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(÷.÷. 7, 8 ñò. 11 íîâîãî Çàêîíó). Ïðîòå âîäíî÷àñ â³äñóòí³ ÷³òêî âñòàíîâëåí³ ïðîôåñ³éí³
âèìîãè äî òàêèõ îñ³á.

Îêðåìî õîò³ëîñÿ á çàóâàæèòè, ùî äîäàòêîâîãî îá´ðóíòóâàííÿ ïîòðåáóº
çàïðîïîíîâàíèé ï³äõ³ä ùîäî çàïðîâàäæåííÿ ñïðîùåíî¿ ïðîöåäóðè çàêóï³âë³, çã³äíî
ç ÿêîþ: ïðèäáàííÿ çàìîâíèêîì òîâàð³â, ðîá³ò ³ ïîñëóã, âàðò³ñòü ÿêèõ äîð³âíþº
àáî ïåðåâèùóº 50 òèñ. ãðí òà º ìåíøîþ â³ä âàðòîñò³, âñòàíîâëåíî¿ ó ï. 1 ³ 2 ÷. 1
ñò. 3 íîâîãî Çàêîíó; çàêóï³âëÿ òîâàðó (òîâàð³â), ïîñëóãè (ïîñëóã) äîð³âíþº àáî
ïåðåâèùóº 200 òèñ. (1 ìëí) ãðí, à ðîá³ò – 1,5 (5) ìëí ãðí. Îòæå, ³ñòîòíå ñêîðî÷åííÿ
âàðòîñò³ äîïîðîãîâî¿ çàêóï³âë³ ìîæå íåãàòèâíî ïîçíà÷èòèñÿ íà åôåêòèâíîñò³
ä³ÿëüíîñò³ çàìîâíèê³â, ïåðåäîâñ³ì äåðæàâíèõ òà êîìóíàëüíèõ ï³äïðèºìñòâ.

Ïåâí³ çàóâàæåííÿ ïîâ’ÿçàí³ ç ïèòàííÿì ùîäî êâàë³ô³êàö³éíèõ êðèòåð³¿â
ïðîöåäóðè çàêóï³âë³, âèçíà÷åíèõ ñò. 16 íîâîãî Çàêîíó, çã³äíî ç ÿêîþ çàìîâíèê
ìîæå âèçíà÷èòè íà âëàñíèé ðîçñóä êâàë³ô³êàö³éí³ êðèòåð³¿ ïðîöåäóðè çàêóï³âë³
(íàÿâí³ñòü â ó÷àñíèêà ïðîöåäóðè çàêóï³âë³ îáëàäíàííÿ, ìàòåð³àëüíî-òåõí³÷íî¿
áàçè òà òåõíîëîã³é, â³äïîâ³äíî¿ êâàë³ô³êàö³¿, ÿê³ ìàþòü íåîáõ³äí³ çíàííÿ òà äîñâ³ä,
ô³íàíñîâî¿ ñïðîìîæíîñò³ òà ³í.). Ñë³ä íàãîëîñèòè íà òîìó, ùî çàêîíîäàâåöü íå
âèçíà÷èâ ÷³òêèõ ìåõàí³çì³â âñòàíîâëåííÿ òàêèõ êðèòåð³¿â, ùî, ó ñâîþ ÷åðãó,
ìîæå ïðèçâåñòè äî âñòàíîâëåííÿ äèñêðèì³íàö³éíèõ âèìîã çàìîâíèê³â äî ó÷àñíèê³â.
Àíàëîã³÷í³ çàóâàæåííÿ ñë³ä âèñëîâèòè òàêîæ ùîäî ïîëîæåíü ñò. 23 íîâîãî Çàêîíó
ïðî âèçíà÷åííÿ òåõí³÷íî¿ ñïåöèô³êàö³¿ äî ïðåäìåòà çàêóï³âë³.

Òàêîæ íåîáõ³äíî çâåðíóòè óâàãó íà òå, ùî çã³äíî ç ï. 13 ÷. 1 ñò. 17 íîâîãî
Çàêîíó çàìîâíèê ïðèéìàº ð³øåííÿ ïðî â³äìîâó ó÷àñíèêó áðàòè ó÷àñòü ó ïðîöåäóð³
çàêóï³âë³, ÿêùî ó÷àñíèê ïðîöåäóðè çàêóï³âë³ ìàº çàáîðãîâàí³ñòü ç³ ñïëàòè ïîäàòê³â
³ çáîð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â), êð³ì âèïàäêó, ÿêùî òàêèé ó÷àñíèê çä³éñíèâ
çàõîäè ùîäî ðîçñòðî÷åííÿ ³ â³äñòðî÷åííÿ òàêî¿ çàáîðãîâàíîñò³ ó ïîðÿäêó òà íà
óìîâàõ, âèçíà÷åíèõ çàêîíîäàâñòâîì êðà¿íè ðåºñòðàö³¿ òàêîãî ó÷àñíèêà [1]. Íàÿâí³ñòü
çàçíà÷åíî¿ íîðìè â òàê³é ðåäàêö³¿ áåç ÷³òêî âèçíà÷åíîãî ðîçì³ðó ïîäàòêîâî¿
çàáîðãîâàíîñò³ ó÷àñíèêà, à òàêîæ ïåð³îäó, óïðîäîâæ ÿêîãî öÿ çàáîðãîâàí³ñòü
³ñíóº, íà íàøó äóìêó, íå â³äïîâ³äàº ïðèíöèïàì ïóáë³÷íèõ çàêóï³âåëü, âèçíà÷åíèì
ñò. 5 íîâîãî Çàêîíó (ùîäî íåäèñêðèì³íàö³¿ ó÷àñíèê³â òà îäíàêîâîãî ñòàâëåííÿ äî
íèõ, îá’ºêòèâíîãî òà íåóïåðåäæåíîãî âèçíà÷åííÿ ïåðåìîæöÿ ïðîöåäóðè çàêóï³âë³/
ñïðîùåíî¿ çàêóï³âë³), òà ìîæå ñòâîðþâàòè ïåâí³ êîðóïö³éí³ ðèçèêè.

Äèñêóñ³éíèì ç ïðàâîâîãî ïîãëÿäó çàëèøàºòüñÿ ïèòàííÿ ùîäî çì³ñòó: 1) ÷. 3
ñò. 18 íîâîãî Çàêîíó, â³äïîâ³äíî äî ÿêîãî “ó ðàç³ ÿêùî ñêàðãà âíåñåíà äî ðåºñòðó
ñêàðã ³ ùîäî íå¿ ñôîðìîâàíà ðåºñòðàö³éíà êàðòêà, òàêà ñêàðãà íå ìîæå áóòè
â³äêëèêàíà”, îñê³ëüêè íå ò³ëüêè ïîäàííÿ, à é â³äêëèêàííÿ ñêàðãè º ïðàâîì ñóá’ºêòà
îñêàðæåííÿ; 2) ÷. 1 ñò. 4 íîâîãî Çàêîíó, çã³äíî ç ÿêîþ “çàïëàíîâàí³ çàêóï³âë³
âêëþ÷àþòüñÿ äî ð³÷íîãî ïëàíó çàêóï³âåëü, ÿêèé ðàçîì ç³ çì³íàìè äî íüîãî, ó
ñâîþ ÷åðãó, áåçîïëàòíî îïðèëþäíþþòüñÿ çàìîâíèêîì â åëåêòðîíí³é ñèñòåì³ çàêó-
ï³âåëü ïðîòÿãîì ï’ÿòè ðîáî÷èõ äí³â ç äíÿ çàòâåðäæåííÿ ð³÷íîãî ïëàíó òà çì³í äî
íüîãî”, îñê³ëüêè ïîðÿä ³ç çàçíà÷åíèì íå âèçíà÷àþòüñÿ çàãàëüí³ âèìîãè ùîäî
òåðì³íó çàòâåðäæåííÿ òàêîãî ïëàíó.

Ç îãëÿäó íà ïðàêòèêó çàñòîñóâàííÿ çàêîíîäàâ÷èõ íîðì ïðî ïðîöåäóðè
çàêóï³âåëü ï³ä ÷àñ ïðîâåäåííÿ âèáîð³â (çîêðåìà, ïîçà÷åðãîâèõ), âèêëèêàþòü çàóâà-
æåííÿ ïîëîæåííÿ íîâîãî Çàêîíó ïðî îñîáëèâîñò³ çä³éñíåííÿ ïðîöåäóð çàêóï³âåëü
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òîâàð³â, ðîá³ò ³ ïîñëóã äëÿ ï³äãîòîâêè òà ïðîâåäåííÿ â³äïîâ³äíèõ âèáîð³â, ³ç óðà-
õóâàííÿì ñêîðî÷åíèõ ñòðîê³â, íàÿâíîñò³ äîñòàòíüîãî îáñÿãó áþäæåòíèõ ïðèçíà÷åíü.

ßê âèçíà÷åíî ó çì³íàõ äî çàêîí³â Óêðà¿íè “Ïðî âèáîðè Ïðåçèäåíòà Óêðà¿íè”,
“Ïðî âèáîðè íàðîäíèõ äåïóòàò³â Óêðà¿íè”, “Ïðî ì³ñöåâ³ âèáîðè”, ùî âèêëàäåí³ ó
Ïðèê³íöåâèõ ïîëîæåííÿõ çàêîíîïðîåêòó, ïðîöåäóðè çàêóï³âë³ çä³éñíþþòüñÿ
â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³” [1]. Ïðîòå çã³äíî ç ïóíêòàìè
9, 16 ÷àñòèíè ï’ÿòî¿ ñòàòò³ 3 íîâîãî Çàêîíó ä³ÿ Çàêîíó ïðî çàêóï³âë³ íå ïîøèðþºòüñÿ
ò³ëüêè íà âèïàäêè, ÿêùî ïðåäìåòîì çàêóï³âë³ º “ïîñëóãè ç âèãîòîâëåííÿ òà ðîç-
ïîâñþäæåííÿ àóä³îâ³çóàëüíî¿ ïðîäóêö³¿ òà ðåêëàìè äëÿ çä³éñíåííÿ ïåðåäâèáîðíî¿
àã³òàö³¿” òà “âèáîð÷³ áþëåòåí³ ç âèáîð³â Ïðåçèäåíòà Óêðà¿íè òà/àáî íàðîäíèõ
äåïóòàò³â Óêðà¿íè” [1]. Ïðè öüîìó íå çãàäóþòüñÿ ì³ñöåâ³ âèáîðè, ïîçà÷åðãîâ³
âèáîðè òîùî.

Íå ìåíø âàæëèâèì ó öüîìó êîíòåêñò³, íà íàøó äóìêó, ïîñòàþòü äèñêóñ³éí³
ïèòàííÿ òà ïåâí³ çàóâàæåííÿ ùîäî çì³í äî Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðàòèâí³
ïðàâîïîðóøåííÿ (äàë³ – ÊóïÀÏ) [10]. Òàê, íàïðèêëàä, çàêð³ïëåííÿ ó ñò. 166-14
ÊÓïÀÏ âè÷åðïíîãî ïåðåë³êó ïîðóøåíü çàêîíîäàâñòâà ïðî çàêóï³âë³ º ïîìèëêîâèì,
îñê³ëüêè ó ðàç³ çì³íè ðåãóëÿòèâíîãî çàêîíîäàâñòâà â ö³é ñôåð³ ïåðåãëÿäó ïîòðå-
áóâàòèìå òàêîæ ïåðåë³ê éîãî ïîðóøåíü, â³äïîâ³äàëüí³ñòü çà ÿê³ ïåðåäáà÷åíà â
ÊÓïÀÏ.

Äî òîãî æ, ñóìí³âíèìè, íà íàøó äóìêó, âèãëÿäàþòü çì³íè äî ÷. 3 ñò. 38
ÊÓïÀÏ [10], çîêðåìà, ùîäî âñòàíîâëåííÿ á³ëüø òðèâàëèõ ñòðîê³â íàêëàäåííÿ
àäì³í³ñòðàòèâíèõ ñòÿãíåíü çà ñêîºííÿ ïðàâîïîðóøåíü, ïåðåäáà÷åíèõ ñòàòòåþ 164-
14 ÊÓïÀÏ (ïðîòÿãîì 6 ì³ñÿö³â ç äíÿ éîãî âèÿâëåííÿ, àëå íå ï³çí³øå 3 ðîê³â ç
äíÿ éîãî â÷èíåííÿ). Ñë³ä íàãîëîñèòè, ùî çà çàãàëüíèì ïðàâèëîì àäì³í³ñòðàòèâíå
ñòÿãíåííÿ ìîæå áóòè íàêëàäåíî íå ï³çí³øå ÿê ÷åðåç 2 ì³ñÿö³ ç äíÿ ñêîºííÿ ïðà-
âîïîðóøåííÿ, à ïðè òðèâàþ÷îìó ïðàâîïîðóøåíí³ – íå ï³çí³øå ÿê ÷åðåç 2 ì³ñÿö³
â³ä äíÿ éîãî âèÿâëåííÿ, çà âèíÿòêîì âèïàäê³â, êîëè ñïðàâè ïðî àäì³í³ñòðàòèâí³
ïðàâîïîðóøåííÿ â³äïîâ³äíî äî ÊÓïÀÏ ï³äâ³äîì÷³ ñóäó (ñóää³) (÷. 1 ñò. 38 ÊÓïÀÏ)
[10].

ßê áà÷èìî, ÷èííèì çàêîíîäàâñòâîì âæå âñòàíîâëåí³ â³äïîâ³äí³ âèíÿòêè äëÿ
ïðàâîïîðóøåíü, ïîâ’ÿçàíèõ ³ç êîðóïö³ºþ, à òàêîæ ïðàâîïîðóøåíü, ïåðåäáà÷åíèõ
ñòàòòÿìè 164-14 “Ïîðóøåííÿ çàêîíîäàâñòâà ïðî çàêóï³âë³”, 212-15 òà 212-21 ÊÓïÀÏ.
Çîêðåìà, ó ÷èíí³é ÷. 3 ñò. 38 ÊÓïÀÏ ïåðåäáà÷åíî, ùî àäì³í³ñòðàòèâíå ñòÿãíåííÿ
çà âêàçàí³ ïðàâîïîðóøåííÿ ìîæå áóòè íàêëàäåíî ïðîòÿãîì òðüîõ ì³ñÿö³â ç äíÿ
éîãî âèÿâëåííÿ, àëå íå ï³çí³øå äâîõ ðîê³â ç äíÿ éîãî â÷èíåííÿ [10]. Ç îãëÿäó íà
öå, íàâðÿä ÷è ïðàâîïîðóøåííÿ, ïåðåäáà÷åí³ ñò. 164-14 ÊÓïÀÏ (ó ðåäàêö³¿ íîâîãî
Çàêîíó), ñàì³ ïî ñîá³ º íàñò³ëüêè ñóñï³ëüíî øê³äëèâèìè òà ñêëàäíèìè äëÿ âèÿâ-
ëåííÿ, ùîá âñòàíîâëþâàòè á³ëüø òðèâàë³ (ïîð³âíÿíî ç³ ñòàòòÿìè 212-15 òà 212-
21 ÊÓïÀÏ) ñòðîêè äëÿ íàêëàäåííÿ ñòÿãíåíü çà ¿õ â÷èíåííÿ. Óíåñåííÿ çàçíà÷åíèõ
çì³í äî ÷. 3 ñò. 38 ÊÓïÀÏ ìîæå çàïî÷àòêóâàòè íåáåçïå÷íèé ïðåöåäåíò ïîñò³éíîãî
ðîçøèðåííÿ ïåðåë³êó ïðàâîïîðóøåíü, ñòðîê íàêëàäåííÿ ñòÿãíåíü çà ÿê³ áóäå
çíà÷íî çá³ëüøóâàòèñÿ áåç íàëåæíèõ ï³äñòàâ.

Ï³äñóìîâóþ÷è äîñë³äæåííÿ, ñë³ä ï³äêðåñëèòè, ùî íîâà ðåäàêö³ÿ Çàêîíó
Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³” [1], íå ïîâíîþ ì³ðîþ â³äïîâ³äàº âèìîãàì ÷èííîãî
çàêîíîäàâñòâà, à îêðåì³ íîðìè íå â³äïîâ³äàþòü êîíñòèòóö³éíèì ïðèíöèïàì âåð-
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õîâåíñòâà ïðàâà òà âèçíà÷åííþ Óêðà¿íè ÿê ïðàâîâî¿ äåðæàâè, çã³äíî ³ç Êîíñòèòóö³ºþ
Óêðà¿íè, à òàêîæ íå âðàõîâóþòü ïðàâîâî¿ ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè,
ó ð³øåííÿõ ÿêîãî íåîäíîðàçîâî íàãîëîøóâàëîñÿ, ùî âèçíà÷àëüíèìè åëåìåíòàìè
âåðõîâåíñòâà ïðàâà º ïðèíöèïè ïðàâîâî¿ âèçíà÷åíîñò³, ÿñíîñò³ ³ íåäâîçíà÷íîñò³
ïðàâîâî¿ íîðìè. Öå æ, ó ñâîþ ÷åðãó, ìîæå ïðèçâåñòè äî óñêëàäíåííÿ
ïðàâîçàñòîñóâàííÿ òà þðèäè÷íèõ êîë³ç³é.
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PUBLIC PURCHASES IN UKRAINE: LEGAL ANALYSIS OF
INNOVATIONS IN CURRENT LEGISLATION

Paper provides a scientifically substantiated legal analysis of the innovations in
the current legislation in the field of public procurement in Ukraine, according to
which changes are made to some legislative acts considering an introduced new
approach to the organization of purchasing activity in Ukraine.

It is emphasized that the new Law, which was adopted in order to harmonize the
current legislation with the European Union Procurement Directives, in accordance
with Ukraine’s international commitments under the Association Agreement with the
European Union, within the framework of which it approved the Roadmap, which
provides the main areas of public procurement reform that are being implemented,
including measures to adapt legislation to European Union rules in accordance with
the provisions of Chapter 8 of the Association Agreement EU largely duplicates the
provisions of the Law of Ukraine “On Public Procurement” in 2015 and does not
involve a fundamental change in the implementation of the procurement.

 In fact, the main novelties, on the author’s point of view, are: cancellation in
the future of tender committees institution, possibility of procurement through
centralized procurement organizations, introduction of new procurement procedures
(simplified procurement, restricted tendering), electronic catalogue, criterion for
evaluation of tender bids cycle, etc. In view of this, it is concluded that it would be
more logical to implement these novelties by amending the current Law on Public
Procurement 2015, rather than presenting it in a new version, which in turn would
facilitate the application of the rules by the contracting authorities and participants
in the procurement procedure.

It is emphasized that the new wording of the Law of Ukraine “On Public
Procurement” does not fully meet the requirements of the current legislation, and
some regulations do not meet the constitutional principles of the rule of law and the
definition of a rule of law in accordance with the Constitution of Ukraine, and do not
take into account the legal position of the Constitutional Court of Ukraine , which
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decisions have repeatedly emphasized that the defining elements of the rule of law are
the principles of legal certainty, clarity and ambiguity of the legal norm, which, in
turn, can reduce complications of law enforcement and legal conflicts.

Keywords: procurement, public procurement, tender, commission, legal support,
legislation.
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